
HIGH COURT FORM NO.(J) 2 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 

IN THE COURT OF THE CIVIL JUDGE, SONITPUR, TEZPUR 
 

 

Present: Dr. C. Khanikar 
Civil Judge 

   Sonitpur, Tezpur 
 

24th February, 2023 

      TITLE APPEAL NO. 21/2019 

   Hazara Begum 

   Wife of Sirajul Haque 

                         Resident of No.1 Namoni Gaon 

PO & PS- Rangapara  

Dist - Sonitpur, Assam 

      ----- Appellant/Defendant 
 

  -Versus- 
 

   Sultana Moriom Moinul @ Sultan 

   Wife of Md. Moinul Haque 

                         Resident of No.1 Namoni Gaon 

PO & PS- Rangapara 

Mouza- Balipara  

                        Dist - Sonitpur, Assam 

 

            ------ Respondent/Plaintiff 

 
  This appeal has been preferred u/O-XLI 

r. 1 of CPC, against judgment and 

decree dated 28-06-2019 passed by the 

learned Munsiff, No.1, Tezpur, in Title 

Suit No.19 of 2015, decreeing the suit, 

and came up for final hearing on 16-02-

2023 in presence of following 

Advocates:-  
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 For the Appellant : -    Sri S. Borthakur, Advocate 
   
 
  For the Respondent : - Sri P.C. Sharma,  Advocate 

 

J U D G M E N T 

 

1. This appeal is preferred against the judgment and 

decree dated 28-06-2019 passed by ld. Munsiff No.1, 

Tezpur in Title Suit No.19 of 2015. 

2. Before I go into the grounds of appeal, I would 

precisely refer here to the case of both the parties in the 

aforementioned Title Suit.  

3. The case of the plaintiff in brief is that the plaintiff is 

the owner of the Assam type kacha house with tin roof 

consisting of three rooms, Barandah, Latrine Bathroom 

and tube well constructed on land measuring 10 L out of 

1 K covered under dag No.355 P.P No. 29 Mouza: Balipara 

situated at village No.1 Namonigaon, P.O & P.S: 

Rangapara, Mouza: Balipara, District: Sonitpur (herein 

after referred to as suit land and house). The plaintiff let 

out the said house to the defendant by a verbal contract 

at a monthly rent of Rs. 700/-, which is payable on or 

before 7th day of each succeeding month of English 

calendar. The tenancy of the defendant started from 1st 

July, 2010. But from the month of December,2013 to 

January,2015, the defendant has not paid the monthly 

rent in spite of repeated requests and demands, although 
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the previous monthly rents were paid regularly. No 

system of issuing money receipts against the payment of 

rent was maintained. Due to non payment of the monthly 

rent w.e.f the month of December,2013, the defendant 

became a defaulter  and thereby he has lost his right of 

tenancy and became a trespasser. A notice for 

terminating the tenancy of the defendant and demand of 

arrear rent was served upon the defendant on 05-06-

2014, which was duly received by the defendant. Total 

Rs. 9,800/- for 14 months @ Rs. 700/- p.m is due to the 

plaintiff by the defendant and the defendant is also liable 

for eviction. Due to non payment of monthly rents, the 

plaintiff suffers financial loss. Hence, the plaintiff filed this 

suit praying for declaration that the defendant is defaulter 

and for eviction of the defendant from the tenanted 

premises, recovery of vacant possession of the suit house, 

recovery of arrear rent of Rs. 9,800/-, mesne profit @ Rs. 

30 p.m from the date of default till full and final 

realization of the arrear rent, cost of the suit and other 

relieves.    

4. The defendant appeared and contested the suit by 

filing Written Statement and denied the claims of the 

plaintiff and stated that the suit is not maintainable, there 

is no cause of action, bad for waiver estoppel and 

acquiescence, not properly valued, plaintiff has no locus 

standy to file this suit, suit is bad for non service of notice 

u/s 106 of T.P Act and the suit is liable to be dismissed.  
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5. According to the defendant, originally the suit land 

was owned by Kala Tanti and Chota Tanti. Raisali Haque, 

the father-in-law of the defendant, in the year 1950, has 

occupied the suit land forcibly by clearing jungle and 

constructed a house thereon. He started to live therein 

and planted various trees, enfenced the compound with 

bamboo fencing. The defendant being married to Sirajul 

Haque, in the late eighties had entered the suit as 

daughter-in-law of Raisali Haque. Raisali Haque in no 

occasion ever recognized Kala Tanti as the owner of the 

suit house or the land and in no occasion Kala Tanti  ever 

questioned the possession of the family of the defendant 

in the said land and the suit house. Raisali Haque 

occupied the said land for 40 years adversely, till his 

death in the years 1990. After his death son of Raisali 

Haque and present defendant occupied the said land 

adversely against the true owner and the occupation of 

the defendant in the said land ripened into title. As Kala 

Tanti cannot evict the defendant, he sold out the land to 

the plaintiff. The defendant in no occasion recognized the 

plaintiff as the owner of the said land of the suit house. In 

no point of time Kalu Tanti and the plaintiff was in 

possession of the said land and as the defendant has 

acquired his title over the said land by way of adverse 

possession, the title of Kalu Tanti and the plaintiff on the 

said 10 Lessas of land are extinguished forever. Hence, 

the plaintiff is not entitled any relief and the suit of the 

plaintiff is liable to be dismissed.  
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6. Upon the pleadings of both the parties the following 

issues have been framed:- 

(i) Whether the plaintiff let out the suit premises 

(more particularly described in schedule of the 

plaint) to the defendant on monthly basis @ Rs. 

700/- per month from 01-07-2010?  

(ii) Whether the defendant has defaulted in 

payment of rent for the suit premises? 

(iii) Whether the plaintiff is entitled to recovery of 

arrear rent for 14 months @ Rs. 700/- per 

month in total Rs. 9800/- and future rent @ Rs. 

700/- per month from February,2015 till the 

passing of the decree from the defendant? 

(iv) Whether the defendant is liable to be evicted 

from the suit premises?  

(v) Whether the plaintiff is entitled to the reliefs 

prayed for or any other relief/ reliefs? 

7.    At the trial the plaintiff has adduced three 

witnesses and also placed reliance on five documents in 

support of her case which are marked as Exhibits. The 

defendant has also adduced three witnesses and exhibited 

three documentary evidence.  

8.     At the end of the trial both sides have adduced 

oral arguments in support of their case. 
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9.     After hearing both sides, the ld. trial court 

decreed the suit in favour of the plaintiff with costs by 

declaring plaintiffs right, title and interest over the suit 

land along with recovery of possession of the suit land. 

10.       Having been highly aggrieved by the said 

judgment and decree, dated 28-06-2019, the 

defendant/appellant preferred this appeal on the grounds 

enumerated in the Memorandum of Appeal. Such as, 

notice u/s- 106 of T.P Act was not served upon the 

appellant/defendant or that the ld. trial court did not 

consider the evidence PW.2 that he saw the defendant in 

the suit land since 15 years. 

11.       Having considered the ground arisen in the 

Memorandum of Appeal, I have formulated the following 

point for determination in this appeal : 

POINT FOR DETERMINATION :  

 Whether the impugned judgment and decree 

passed by the ld. trial court is just and proper or 

needs any interference in this appeal?   

DECISION AND REASONS THEREOF 

12.   I have heard arguments advanced by ld. counsels 

appearing for the appellant as well as respondent and 

carefully examined the entire materials on record for 

arriving at a just decision in the case. To decide the 

appeal, let me deal with the findings of the ld. trial court 

issue  wise : 
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Issue No. (i) – Whether the plaintiff let out the suit 

premises (more particularly described in schedule of the 

plaint) to the defendant on monthly basis @ Rs. 700/- per 

month from 01-07-2010?  

13.       The plaintiff claims that she purchased the suit 

land from one Chotu Tanti vide registered sale deed and 

constructed a house thereon. The said house was rented 

out to the defendant on the basis of a verbal agreement at 

a monthly rent of Rs. 700/-. The plaintiff has re-iterated 

the said facts as PW.1 in her affidavital evidence. In 

support of her plea she has exhibited the sale deed as 

Ext.1, the Jamabandi as Ext.2, land Revenue receipt as 

Ext.3, the permission letter of Namonigaon Panchayat for 

constructing house as Ext. 4(1) & Ext.4(2). Apart from her 

own evidence the plaintiff has adduced the evidence of 

PW.2 and PW.3 who resides in the vicinity of the suit 

house. They have also stated about their knowledge 

regarding the tenant landlord relationship between the 

defendant and the plaintiff. During cross-examination, 

PW.2 has deposed that, he has purchased his land near 

the suit land 15 years ago. Since after that he has seen the 

defendant in the suit house. This is slightly contradictory to 

the plaintiff’s case that the plaintiff rented out the suit 

house to the defendant from July, 2010, but the fact of 

letting out the suit premises to the defendant remained un-

rebutted.                
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14.     On the other hand, the defendant has claimed 

that she is in adverse possession of the suit land, since the 

life time of her father-in-law. In 1950 her father-in-law has 

taken the possession of the suit land and constructed the 

suit house thereupon by clearing jungle. The defendant is 

not a tenant of the plaintiff. But mere possession of a plot 

of land is not the adverse possession in legal sense without 

fulfilling the required criteria. Except the plea of long 

possession, the defendant side is miserably silent in 

respect of forceful or aggressive possession of the 

defendant over the suit land as well as the presence of 

restraint on the side of the plaintiff regarding such long 

possession over the suit land/house.  

15.     Apart from that, the witnesses adduce by the 

defendant, except her own witness has not supported the 

plea of the defendant. DW.2 has deposed in her cross-

examination that the facts written in her affidavital 

evidence was written as per the dictation of the defendant 

Hazara Begum. She deposed that she does not know under 

what title the defendant Hazara Begum is possessing the 

suit land and house.  Although DW.3 stated that, she has 

seen while the father-in-law of the defendant was clearing 

jungle of the suit land, it is seen that her age at the time of 

appearing as witness, i.e. on 17-01-2019 was 32 years. 

According to the plea of the defendant, her father-in-law 

came into possession of the suit land and constructed 

house by clearing jungle in the year 1950. As such, the 

statement of DW.3 is contradictory to the plea in the W/S. 
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Therefore, DW.3 is not a reliable witness. Thus, from the 

evidences available, it is seen that the plaintiff side has by 

adducing documentary as well as oral evidences has 

proved the plaintiff’s right, title over the suit land. The 

plaintiff has also adduced the permission letter of 

Namonigaon Gram Panchayat for constructing house over 

the suit land. This shows that the suit house was 

constructed by the plaintiff. On the other hand, the 

defendant side neither proved the adverse possession nor 

proved that the house was constructed by the father-in-

law of the defendant. The plaintiff side, by adducing oral 

evidence has proved that the plaintiff has rented out the 

suit house to the defendant on monthly rent upon verbal 

agreement. The proof required here is “preponderance of 

probability” and not the proof beyond reasonable doubt.” 

By adducing oral evidence, the plaintiff has proved the fact 

of letting out the suit house to the defendant upto the 

required decree of proof. Hence, I hold that the trial court 

has rightly observed that the plaintiff let out the suit 

premises to the defendant on monthly rent at Rs. 700/- 

per month from 01-07-2010.   

16.   Ld. Counsel for the appellant/defendant has 

cited the decision of Hon’ble Calcutta Privy Council passed 

in Jogesh Chandra Roy –vs- Emdad Meah: AIR 1932 

Privy Council 28, wherein it is held that where there is 

no dispute as to the identity of the subjects let, but the 

tenant denies that he has ever got possession of the 

subjects, it is for the landlord to prove that he has 
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discharged his obligation to put the tenant in possession 

before he can enforce the tenant’s obligation to pay rent. 

In the present suit/appeal, possession of the suit land and 

house by the defendant is not disputed. Defendant has 

admitted that she is in possession of the suit house. Thus, 

possession of the suit land and house need not be proved 

here, as admitted facts need not be proved. 

         Hence, issue No. (i) is decided affirmative. 

Issue No.(ii): Whether the defendant has defaulted in 

payment of rent for the suit premises?  

17.  The plaintiff has stated in the plaint that the 

suit house was rented out to the defendant from 1st 

July,2010 for rent @ Rs. 700/- p.m. But the defendant has 

not paid the rent from the month of December,2013 to 

January,2015.  For that the plaintiff issues a legal notice 

demanding the arrear rent of Rs. 9,800/-, through her 

advocate, which was served upon the defendant on 05-06-

2014. The plaintiff in her affidavital evidence also stated 

that the defendant has not paid rent from the month of 

December,2013. PW.2, during his cross-examination has 

deposed that the plaintiff filed this case against the 

defendant for nonpayment of monthly rent of the suit 

house. But he doesn’t know from when the defendant has 

not paid the monthly rent. PW.3 has stated that he also 

doesn’t know from when the defendant has not paid the 

monthly rent. But he knows from the plaintiff that the 

defendant has not paid the rent of the tenanted suit house 
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to the plaintiff. From these evidences, it is seen that, 

although PW.2 and PW.3 do know the actual amount or 

time period, for which the defendant has not paid the 

monthly rent, they have the knowledge that the defendant 

has not paid the monthly rent of the suit house to the 

plaintiff. PW.3 has stated that he knows about that fact 

from the plaintiff. This is quit, natural, because, in ordinary 

course, it is the plaintiff who will say someone that the 

defendant has not paid the monthly rent. Payment of rent 

is a deal between the landlord and the tenant. So if the 

tenant doesn’t pay rent, the landlord will have direct 

knowledge about the same and other people will know 

about the fact when either landlord  or the tenant will tell 

them about that. Thus, from the evidence of PW. 2 and 

PW.3, it is seen that they have knowledge that the 

defendant is a defaulter. The plaintiff as PW.1 has stated 

the period from when the defendant defaulted to pay the 

monthly rent. 

18.  On the other hand, the defendant side has put 

some suggestions on PWs that the defendant was not a 

tenant and also the defendant side has adduced the 

evidence of DW.1, 2 and 3, in support of the plea of 

defendant that the defendant is not a tenant of the plaintiff 

and is acquired the title over the suit land by way of 

adverse possession. But the requirements of adverse 

possessions are not proved and as discussed in issue No.1, 

DW.3 is not a reliable witness and DW.2 has not supported 

the plea of the defendant. DW.2 has deposed in her cross-
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examination that the facts written in her affidavital 

evidence was written as per the dictation of the defendant 

Hazara Begum. She deposed that she doesn’t know under 

what title the defendant Hazara Begum is possessing the 

suit land and house. 

19.  Thus, from the evidences available, it is seen 

that the plaintiff side by adducing oral evidence of PW.1, 2 

and 3 has proved that the defendant is a defaulter in 

payment of monthly rent of the suit house. Hence, I found 

no infirmity in the decision of ld. Trial Court in issue No. (ii) 

and I concur and uphold the decision of the ld. Trial Court 

in issue No.(ii).                

        Hence, issue Nos. (ii) is decided affirmative. 

Issue No.(iv) – Whether the defendant is liable to be 

evicted from the suit premises? 

20.   The defendant side has taken the plea that the 

notice under section 106 of Transfer of Property Act was 

not served upon the defendant. However, the plaintiff side 

has exhibited the said notice as Ext.5(1) and the postal 

receipt of sending the notice to the defendant dated 05-

06-2014 as Ext. 5(2). From the postal receipt and the copy 

of notice, it appears that the plaintiff has duly sent the 

notice to the defendant through registered post. Thus, in 

absence of any adverse proof, the said notice is deemed to 

be served. The defendant side could not materialize the 

plea of non service of the notice by adducing sufficient 

proof.  
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21.  The defendant has pointed out during cross-

examination of PW.1 that there is no signature of the 

engaged counsel of the plaintiff in Ext. 5(1) legal notice. 

However, from the notice it is seen that the same is 

sufficient to take note of the facts stated therein. The 

notice was typed in the pad showing the name and 

address of the advocate. It contains the name and address 

of the plaintiff and the defendant. It clearly states about 

the fact of nonpayment of monthly rent and demand of 

arrear rent. Thus, the purpose of notice is served. Mere 

technical error of this type cannot stand as non service of 

the notice. 

22.  Ld. Counsel for the appellant has cited the 

decision of Hon’ble Gauhati High Court passed in Rama 

Ghosh and Ors. –vs- Rukhia Begum and 

Ors.:1999(3) GLT 170, wherein it is held that plaintiff in 

a suit must succeed in his own strength by citing adequate 

legal evidence in its support to discharge the onus on it 

regardless of the fact as to whether the defendant has 

proved its case or not. However, in the case in hand, the 

plaintiff side by adducing the oral evidences as well as the 

Ext.5(1) notice and the Ext. 5(2) postal receipt, has proved 

the deemed service of the notice. Therefore, the onus of 

disproving the same shifted to the defendant side. 

23.   Ld. Counsel for the appellant has cited the 

decision of Hon’ble Patna High Court passed in Rambaran 

Paswan –vs- Smti. Kalo Dei and Anr.: AIR 1974 
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PATNA 333, wherein it is held that landlord must prove 

the notice u/s 106 of T.P. Act. Here the notice is proved by 

the plaintiff as discussed in the forgoing paragraphs. 

24.  From issue No. 1 and 2, it is seen that the 

plaintiff let out the suit premises to the defendant on 

monthly rent @ Rs. 700/- per month from 01-07-2010 and 

the defendant is a defaulter in payment of rent. The plea 

of adverse possession is not proved. As the defendant is a 

defaulter, she has no right, title and interest to stay in the 

suit land and house under the title of tenant. Hence, the 

defendant is liable to be evicted from the suit premises. 

Hence, issue Nos. (iv) is decided affirmative. 

Issue No.(iii) – Whether the plaintiff is entitled to 

recovery of arrear rent for 14 months @ Rs. 700/- per 

month in total Rs. 9800/- and future rent @ Rs. 700/- per 

month from February,2015 till the passing of the decree 

from the defendant? 

25.        From the decision of issue No. 1 and 2, it is 

seen that the plaintiff has rented out the suit premises to 

the defendant @ Rs. 700/- per month. But the defendant is 

a defaulter, she has not  paid the rent of the suit house 

from December,2013 till filing of the suit. PW.1 in her 

affidavital evidence has re-iterated the same. During cross-

examination, although PW.1 has admitted that in the Ext.5 

legal notice, there is no signature of the engaged counsel  

of the plaintiff and that the plaintiff has not submitted any 
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postal delivery report of the notice, such technical failure 

doesn’t disentitled the plaintiff from receiving the arrear 

rent of the suit premises from the defaulter tenant. 

However, even though plaintiff deposed that she has not 

submitted the postal delivery report of the notice, from the 

record, it is seen that the plaintiff has submitted and duly 

exhibited the postal receipt of sending the notice to the 

defendant as Ext. 5(2). The plaintiff side by adducing oral 

evidence has proved that the defendant has not paid the 

rent from the month of December,2013 and the defendant 

has not taken any plea that the defendant has paid the 

rent for that period. The plea of the defendant is of 

adverse possession, which was not proved. Thus, from the 

evidence adduced by both the sides nothing is found to 

show that the defendant has paid any rent to the plaintiff 

for the month of December,2013 or thereafter. Hence, I 

am of the opinion that the plaintiff is entitled to recovery of 

arrear rent for 14 months @ Rs. 700/- per month from the 

month of December,2013 till filing of the suit and also 

entitle to future rent @ Rs. 700/- per month from 

February,2015 till the date of decree. The decision of the 

ld. Trial Court in issue No. 3 is hereby upheld.     

Hence, issue Nos. (iii) is decided affirmative. 

Issue No.(v) – Whether the plaintiff is entitled to the 

reliefs prayed for or any other relief/ reliefs? 

26.  From the decision of the issue No. 3, it is seen 

that the plaintiff is entitled to recovery of arrear rent for 14 
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months @ Rs. 700/- per month ( total Rs. 9,800/-) and 

future rent @ Rs. 700/- per month from Febraury,2015 till 

the date of decree. From the issue No.4, it is seen that the 

defendant is liable to be evicted from the suit land and 

house as the defendant is a defaulter in payment of rent. 

Hence, I hereby held that the respondent/plaintiff is 

entitled to recovery of Rs. 9,800/- from the 

defendant as arrear rent of 14 months and future 

rent from February,2015 till the date of decree @ 

Rs. 700/- per month. The appellant/defendant and 

her men/agents and materials are also liable to be 

evicted from the suit land and house. It is also held 

that the plaintiff is entitled to a compensation to be 

recovered from the defendant @ Rs. 700/- per 

month from the date of decree till the recovery of 

possession of the suit land and house.    

 

27.  Ld. Counsel for the appellant has cited the 

decision of the Hon’ble Gauhati High Court passed in 

Rajesh Kr. Agarwalla –vs- Rohima Bibi and 

Ors.:(2019)1 Gauhati Law Reports 131, wherein it is 

held that relationship of the landlord and tenant if not 

established, no need for going into the question of title. No 

decree could be passed in favour of the landlord. However, 

in the present suit/appeal, from issue No.1, it is seen that 

the plaintiff side has sufficiently proved the landlord tenant 

relationship between the plaintiff and the defendant. 
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28.  Ld. Counsel for the appellant has cited the 

decision of the Hon’ble Gauhati High Court passed in 

Sudhangshu Bikash Dutta –vs- Ranesh Kr. 

Chakraborty and Ors.: 1996 (3) GLT 523, wherein it is 

held that the decision of a case cannot be based on 

grounds outside the pleadings. However, this decision not 

seems to be relevant to the case in hand 

  

    O R D E R 

29.  The appeal is dismissed on contest with 

cost.  

30.  The judgment and decree dated 28-06-2019 

passed by ld. Munsiff No.1, Tezpur in Title Suit No.19 of 

2015 is hereby upheld with slight modifications. 

31.  It is ordered that the respondent/plaintiff is 

entitled to recovery of Rs. 9,800/- from the 

defendant as arrear rent of 14 months and future 

rent from February,2015 till the date of decree @ 

Rs. 700/- per month. The appellant/defendant and 

her men/agents and materials are also liable to be 

evicted from the suit land and house. It is also held 

that the plaintiff is entitled to a compensation to be 

recovered from the defendant @ Rs. 700/- per 

month from the date of decree till the recovery of 

possession of the suit land and house.  

32.    Prepare the decree accordingly.  
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33.   Send down the case record of TS No.19/2015 

to the trial court with a copy of this judgement and decree.  

34.    Let copy of this Judgment be furnished to the 

parties subject to payment of cost. 

    Given under my hand and seal of this court on this 

the 24th day of February, 2023. 

 
 
 
 

 
 

Dictated and corrected by me. 

 

 

 

                           

 

 

A P P E N D I X 

Plaintiff’s witnesses: 

PW-1: Sultana Moriom Moinul @ Sultan, plaintiff 
 
PW-2: Md. Abdul Subhan 
  
PW-3: Ashim Kr. Baruah 

 

Defendant’s witnesses:  

DW-1:  Hazara Begum, defendant 
 
DW-2:  Rekha Rani Baruah 
 
DW-3:  Sabnam Khureshi 
 
 

(C. Khanikar) 
Civil Judge 

Sonitpur, Tezpur 

(C. Khanikar) 
Civil Judge 

Sonitpur, Tezpur 
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Exhibits  of the Plaintiff: 

Ext.1   : Sale deed dated 18-02-2003. 

Ext.2   : Copy of Jamabandi. 

Ext.3   : Revenue paying receipt.   

Ext.4(1) to 4(2) : Permission from the panchayat for constructing  
   house. 
   
Ext. 5(1) : Advocate notice.  

 
Ext.5(2)  : Postal receipt. 

 
 

Exhibits of the defendant :   

Ext. A to Ext. C : Monthly receipts of urban water connection  

 
 
 
 
 
 

(C. Khanikar) 
                                                                          Civil Judge 

                                                       Sonitpur, Tezpur 
 
 


